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Introduction

Not everybody knows that the European Union has a fairly extensive record in the field of sport. In 2005 the ASSER International Sports Law Centre published a book containing some 900 pages of selected legal and policy documents (resolutions of the European Parliament, decisions of the European Commission, memoranda, jurisprudence of the European Court of Justice, etc.) and another 900 pages were put on the Centre's website. The EU has dealt with a vide range of subjects since the so-called Walrave case in 1974. The Book provides a detailed insight into what could be called the "acquis communautaire sportive" (EU Sport Acquis) for the present and future (candidate) Member States. Apart from texts of a general policy character, specific subjects concern Boycott, Broadcasting, Community Aid and Sport Funding, Competition, Customs, Diplomas, Discrimination, Doping, Education and Youth, Freedom to provide services and of movement of workers, Olympic Games, State Aid, Tax, Tobacco Advertising, Trade Marks, Vandalism and Violence.

The classical and still current central (legal) question in the debate on the position of sport in the European Union is whether sport is "special", whether it deserves specific treatment under European Law and to what extent and why. In other words should sport be exempted from the EC Treaty? It is the discussion on what is called in the jargon the "specificity of sport", the "sporting exception". " In this article I will deal with the  general framework the EU institutions developed regarding the specificity of sport. What are in fact the basics in this respect? I will deal with the following items: 1. the initial position of sport in the European (EC and EU) Treaties; 2.. The White Paper on Sport (2007) and finally 3. "Sport" in the Constitutional Treaty (Constitution for Europe) and the Reform Treaty.

   1. Sport not in European Treaties

In the European Treaties up to the Constitutional and Reform Treaties there was not any general legal basis, no competence for the Communities/European Union to deal with sport, as it was the case for culture. So, there is no section on sport nor are there any provisions on sport in the Treaties. This at the same time implies that sport is not exempted from the Treaties. Since the Walrave case it is clear that as far as sport is an economic activity European Law in principle is applicable to it. This is steady European jurisprudence. In their decisions the Commission and European Court of Justice have considered to what extent this is the case. Two of the basic freedoms of the Communities/EU are essential in this respect: the freedom of movement for workers and fair competition. I will not go further into that here.

2.
White Paper on Sport
On 11 July 2007 the European Commission adopted the White Paper on Sport which is its first comprehensive strategie initiative in the field of sport. On average, the Commission adopts only two or three white papers per year, and the fact that the communication on sport got this status is therefore an acknowledgement of the comprehensive nature, longer-term value and political weight of the document. The White Paper has to be seen in the overall context in which sport has been addressed at EU level. It is the culmination of a long process: the Amsterdam Declaration of 1997, the Nice Declaration of 2000, and then the agreement of the Intergovernmental Conference in 2004 to include sport in the Treaty (see hereafter in connection with the Reform Treaty), coupled with the positive results of the European Year of Education through Sport 2004, all reflect the European framework that already existed for sport. This framework put the accent on the special characteristics of sport, and in particular its social and educational values.

The White Paper has focus on three domains: the societal role of sport, the economic importance of sport, and the organisation of sport. The Commission is well aware that some actors, especially those representing professional sports, expected it to go further in terms of regulatory measures and seeking exemptions for the sport sector from the application of EU law. It is important to point out that the White Paper respects the principle of subsidiarity, the autonomy of sport organisations and the current EU legal framework. When developing the concept of specificity of sport, the Commission could not go beyond the limits of existing EU competences. The White Paper takes full account of this European context for sport: the initiative does not weaken the application of EU law to sport, but it provides further clarity on the application of EU legal provisions in this sector. A comprehensive initiative on sport appeared to be appropriate at this particular point in time for several reasons. In general, the political landscape was favourable to the launch of a broad EU initiative on sport. Several processes took place during the last year in parallel with the preparation of the White Paper, such as notably the debate on governance in European football, which resulted in the Independent European Sport Review ("Arnaut Report"), and the European Parliament's reports and resolution on the future of professional football in Europe and on the role of sport in education. The White Paper was driven by high expectations from sport stakeholders, who wished to see their concerns addressed in EU policy making, including the need to better promote sport and to achieve more legal certainty. Social and economic developments in and outside the field of sport have brought about new challenges for sport, some of which need European responses. The White Paper proposes a mix of instruments to address the role of sport in Europe, such as studies and surveys, platforms and networks, enhanced cooperation dialogue structures, recommendations, and mobilisation of EU programmes. It should be stressed that the emphasis is on "soft" measures, not on regulatory or legislative action, for which there is no specific EU competence.

The chapter of the White Paper on the organisation of sport addresses a number of aspects of the governance of sport and of the specificity of sport. First, it should be noted that the word "specificity" as such does not appear in earlier official EU texts. In the Helsinki report of 1999 reference was to the need to "take account of the specific characteristics" of sport, white in the Nice Declaration of 2000 reference was made to how the Community must take account of the functions which make sport "special". The White Paper devotes a section to the issue of specificity, thus shedding light on the Commission's position regarding this concept. Regarding the repeated requests by stakeholders for more legal "certainty", it should be stressed that the White Paper text provides more legal clarity for European sport within the limits of the EU's current competencies. For the first time ever the Commission takes stock of the European Court's case law and Commission decisions in the area of sport. However, in the current absence of a specific legal competence for sport, a case-by-case approach remains the basis for the Commission's control of the implementation of EU law in the sport sector, in line with the current Treaty provisions, and taking full account of the Nice Declaration.

At its meeting in June 2007, the European Council gave a mandate to the Intergovernmental Conference which lead to the signature of the Lisbon Treaty in December 2007.. The Commission welcomed the fact that the mandate set out that the provisions on sport agreed in the 2004 Intergovernmental Conference (regarding the "Constitution for Europe") would be inserted into the new Treaty. These provisions on sport, giving the Union "soft", supporting competences in this area, are inserted into the text of the current Article 149 of the EC Treaty, which also deals with education, youth and vocational training (see below). It is the intention of the Member States to ratify the Reform Treaty by mid​2009. This means that it seems likely that additional important developments will occur at EU level in the area of sport in the next few years. Ratification of the Reform Treaty would give the EU the possibility to define a sport policy, to incorporate sport into the work of the Council of Ministers, and to create an EU Sport Programme. The White Paper should thus be seen as an instrument to pave the way for the implementation of a possible future Treaty provision on sport. The White Paper will remain the basis for the Commission's involvement in the sport sector until after the entry into force of the Reform Treaty.

The specificity of sport

Over the years, the EU has produced some colourful jargon to describe various concepts and operating principles, such as the principle of "subsidiarity", whereby matters so far as possible are dealt with not at the Community level, but at the Member States' level. The term "specificity of sport" has entered into common parlance in practice to refer to the special characteristics of sport recognised in the Nice Declaration on Sport (2000). In a separate paragraph the White Paper contains for the first time some guidance – but not an exhaustive one – on the meaning of the "specificity of sport", based on the case law of the European Court of Justice and the decisions of the European Commission in previous cases. Before setting out this guidance, it should be noted that the paragraph clearly states in its first sentence that "Sport activity is subject to the application of EU Law". Particularly, in so far as it constitutes an economic activity (cf., competition law and internal market provisions). According to the White Paper, the specificity of European sport can be approached through "two prisms":
- The specificity of sporting activities and of sporting rules, such as separate competitions for men and women, limitations on the number of participants in competitions, or the need to ensure uncertainty concerning outcomes and to preserve a competitive balance between clubs taking part in the same competition;

- The specificity of the sport structure, including notably the autonomy and diversity of sport organisations, a pyramid structure of competitions from grassroots to elite level and organised solidarity mechanisms between the different levels and operators, the organisation of sport on a national basis, and the principle of a single federation per sport.

The White Paper points out that the specificity of sport has been recognised and taken into account in various decisions of the European Court of Justice and the European Commission over the years. Take Bosman for example, the European Court of Justice stated that: "In view of the considerable social importance of sporting activities and in particular football in the Community, the aims of maintaining a balance between clubs by preserving a certain degree of equality and uncertainty as to results and of encouraging the recruitment and training of young players must be accepted as legitimate." And the White Paper adds that, in line with the established case law, the specificity of sport will continue to be so recognised, but it cannot be construed so as to justify a general exemption of sport from the application of EU law. The White Paper then goes on to give some examples of organisational sporting rules - the so-called "rules of the game" – that are not likely to offend EU Competition Law, provided that their anti​competitive effects, if any, are inherent and proportionate to the legitimate objectives pursued:

- rules fixing the length of matches or the number of players on the field; 

- rules concerning the selection criteria for sports competitions; 

- rules on "at home" and "away from home" matches;

- rules preventing multiple ownership in club competitions;

- rules concerning the composition of national teams;

- rules against doping;

- rules concerning transfer periods.

The White Paper adds that, in determining whether a certain sporting rule is compatible with EU Competition Law, an assessment can only be made on a case-by-case basis, as confirmed recently by the European Court of Justice in the Meca-Medina case. In that case, the Court dismissed the notion of "purely sporting rules" as irrelevant for the question of the applicability of EU competition rules to the sport sector. The Court recognised that the specificity of sport must be taken into account in the sense that the restrictive effects of competition inherent in the organisation and proper conduct of competitive sport are not in breach of the EU competition rules, where these effects are proportionate to the legitimate genuine sporting interest pursued. In other words, the proportionality test requires that each case is assessed on its own merits according to its own particular features or characteristics. Thus, it is not possible to formulate general guidelines on the application of EU Competition Law to the sports sector.

3.
Sport in the Constitutional and Reform Treaties
What exactly did the provisions on sport in the Constitution for Europe entail? In the first place it must be established that the pertinent Article 282 was part of Part III of this Treaty concerning Internal Policies and Action, more especially, Chapter V of Parr III, concerning "Areas where the Union may take coordinating, complementary or supporting action". In this context, Article 282 was part of Section 4 concerning "Education, Youth, Sport and Vocational Training". Article 282 was therefore "soft law" by nature and this was reflected by its paragraph 4 which determined that "in order to contribute to the achievement of the objectives referred to in this Article (a) European laws or framework laws shall establish incentive actions, excluding any harmonization of the laws and regulations of the Member States" and "(b) The Council, on a proposal from the Commission, shall adopt recommendations." Although therefore regulations (European laws) and directives (framework laws) could be adopted in the field op sport, this could only be the case for the purpose of establishing "incentive actions" and moreover with the exclusion of the harmonisation of national legislation. It must further be remarked that, as appeared from paragraph 3 of Article 282, the EU and the Member States should foster cooperation with third countries (non-Member States) and the competent international organisations in the field of sport, especially the Council of Europe.
Apart from and next to the legal instruments available, what were the objectives of the EU in the field of sport according to the Constitutional Treaty? Paragraph 1, second sentence, of Article 282 indicated that "the Union shall contribute to the promotion of European sporting issues, while taking account of its specific nature, its structures based on voluntary activity and its social and educational function." Paragraph 2 added that "the Union action shall be aimed at ... (g) developing the European dimension in sport, by promoting fairness and openness in sporting competitions and cooperation between bodies responsible for sport, and by protecting the physical and moral integrity of sportsmen and sportswomen, especially young sportsmen and sportswomen."

The sport provisions in Article III-282 "codified" in fact the philosophy and phraseology of the Sport Declarations of Nice and Amsterdam, referring to the social and educational functions of sport and taking account of its specific nature. In Article 149 of the Reform Treaty (Title XI: Education, vocational training, youth and sport') this is repeated again:

"The Union shall contribute to the promotion of European sporting issues, while taking account of the specific nature of sport, its structures based on voluntary activity and its social and educational function." (Para. 1)

"Community action shall be aimed at: - developing the European dimension in sport, by promoting fairness and openness in sporting competitions and cooperation between bodies responsible for sports, and by protecting the physical and moral integrity of sportsmen and sportswomen, especially the youngest sportsmen and sportswomen." (Para. 2)

"The Community and the Member States shall foster cooperation with third countries and the competent international organisations in the field of education and sport, in particular the Council of Europe.: (Para. 3) (the italicised parts were inserted by way of amendment)

Conclusion 
The classical and still current central (legal) question in the debate on the position of sport in the European Union is whether sport is "special", whether it deserves specific treatment under European Law and to what extent and why. In other words, should sport be exempted from the EC Treaty?

In determining whether a certain sporting rule is compatible with EU Competition Law, an assessment can only be made on a case-by-case basis, as confirmed recently by the European Court of Justice in the Meca-Medina case. In that case, the Court dismissed the notion of "purely sporting rules" as irrelevant for the question of the applicability of EU competition rules to the sports sector. The Court recognised that the specificity of sport must be taken into account in the sense that the restrictive effects of competition inherent in the organisation and proper conduct of competitive sport are not in breach of the EU competition rules, where these effects are proportionate to the legitimate genuine sporting interest pursued. In other words, the proportionality test requires that each case is assessed on its own merits according to its own particular features or characteristics. Thus, it is not possible to formulate general guidelines on the application of EU Competition Law to the sports sector. The same in principle applies per analogy to freedom of movement for workers and for services cases. In fact, in Meca-Medina the European Court of Justice has applied the test formula which it presented in the "non-sport" Wouters case also to professional sport. In this perspective it finally could and should be concluded that sport as such is not "special" per se! Finally: National and international sports organisations, federations and associations are well advised in undertaking themselves a priori the proportionality test regarding decisions they take and which might affect European law in particular in the field of fair competition and the freedom of movement for workers and for services, at the same time taking into account the transparency and participatory democracy aspects of their decision-making (in particular with respect to non-governing stakeholders).

    Some Thoughts about the European Club Association’s Possible Participation in 
    a Social Dialogue in the European Professional Football Sector

In his article Is the Pyramid Compatible with EC Law? on the then pending Charleroi/Oulmers case regarding player release for international representative competition in football Professor Weatherill (University of Oxford) - in the context of stakeholder representation within international football governance -  made the case for the establishment of a committee in which relevant stakeholders have a genuine ability to influence decisions having a direct impact on their activities.
 Parrish and Miettinen (Edge Hill University’s Centre for Sports Law Research)state that Weatherill’s prescience on the question of stakeholder representation was demonstrated by two developments in the summer of 2007.
 In July, the European Commission published the White Paper on Sport in which it called for the development of a common set of principles for good governance in sport such as transparency, democracy, accountability and representation of stakeholders.
 In June, UEFA, the governing body of European football, approved the establishment of the Professional Football Strategy Council which includes amongst its membership representatives of the Association of European Professional Football Leagues (EPFL), representatives of the European Club Forum whose members represent the interests of the clubs participating in the UEFA competitions
, and representatives of FIFPro (Division Europe) who represent professional players in Europe. According to Parrish and Miettinen, the establishment of the Professional Football Strategy Council was a significant move and was motivated by two factors. First, UEFA hoped that by addressing G-14’s criticisms over stakeholder representation in the governance of football, they could placate some of the more moderate G-14 members. By causing a split in the G-14, UEFA hoped that the organisation disbanded and withdrew its challenge in Charleroi/Oulmers.
 The move also responded to the themes contained in the Nice Declaration
 and the Arnaut Report
, both of which recommended that UEFA afford stakeholders sufficient representation with their structures. UEFA’s second motivation involves pre-empting the possible threat of social dialogue taking place between the EPFL and FIFPro within the context of the EC Treaty and outside the formal regulatory structure of UEFA. UEFA’s new committee could be interpreted as a means of internalizing social dialogue under UEFA’s oversight.

In FIFA House in Zurich, Switzerland, on 15 January last FIFA, the world governing body of football, UEFA and a number of top European clubs signed a letter of intent, which started a new chapter in the relations between the governing bodies and the clubs. The development was very much in line with the sporting and political philosophy of FIFA President Joseph Blatter and UEFA President Michel Platini, who seek to involve all key stakeholders in the decision-making processes of football and to find workable solutions within the football family itself. The European clubs shared this philosophy. The representatives of the organizations present agreed on the intention to regulate their future relationship with a number of actions. These were to include the planned evolution of the European Club Forum into the European Club Association (ECA), the formal signing of a memorandum of understanding with UEFA and subsequently the dissolution of the G-14 with the withdrawal of its claims in court. As part of the planned moves, UEFA and FIFA would enter into a series of commitments including financial contributions for player participation in European Championships and World Cups, subject to the approval of their respective bodies.

In the House of European Football in Nyon, Switzerland, on 21 January last, at a meeting of the European Club Forum ECA was created on the proposal of UEFA and a Memorandum of Understanding was signed between the newly-formed ECA and UEFA.

The creation of ECA paved the way for harmony to return to football between the governing bodies and the clubs. The signing of the Memorandum of Understanding meant that UEFA officially recognised the ECA as the sole body representing the interests of clubs at European level and the ECA recognized UEFA as the governing boy of football at European level, and FIFA as the governing body of football at worldwide level. 

The ECA, as an independent autonomous body representing the European clubs, is drawn from all of UEFA’s 53 member associations. The ECA shall in principle be composed of 103 clubs with the precise number of clubs from each member association to be established every two years at the end of the UEFA season on the basis of the then current UEFA ranking position of its member associations according to the following principle: Association ranking position: 1-3, 4-6, 7-15, 16-26, 27-53 / Number of clubs: 5, 4, 3, 2, 1 respectively.

One of the objectives of the ECA is “to represent the interests of the clubs as employers in Europe including in the social dialogue process and to act as a social partner where appropriate” (Article 2 (c) of the Statutes). The question then is whether ECA would meet the criteria for being admitted to a Social Dialogue Committee to be established under the EC Treaty (Article 136 et seq.) and for which EPFL (employers) and FIFPro (employees) presently are the obvious social partner organisations. In Study into the Possible Participation of EPFL and G-14 in a Social Dialogue in the European Professional Football Sector
 I reached the conclusion  that the EPFL is “very” representative, but not independent. It may still be concluded that under the present circumstances (EPFL now having 22 national Premier Leagues amongst its membership) the EPFL is “as much as possible” represented in the current 27 EU Member States. Although “independence” is not an official, explicit criterion for admissibility to European Social Dialogue, on the basis of the fundamental consideration that in a democratic society social partner organisations should be independent from national governments, I argued that a similar conclusion would in principle apply to the issue of independence at European level. In the football industry this would imply the requirement of independence of social partner organizations in relation to national and international governing bodies (FA’s, UEFA and FIFA) in social dialogue matters. Now looking to the ECA, one may conclude that it is very representative in Europe (even far beyond the territory of the EU) and that it is independent (see supra). However, differently from the EPFL ECA does not fulfil the criterion that a social partner organization at European level should consist of organisations which are themselves an integral and recognized part of Member States’ social partner structures and with the capacity to negotiate agreements. EPFL represents national Leagues, so it represents clubs indirectly, whereas ECA represents clubs directly. Generally speaking, clubs as a category in fact are “double-represented” by EPFL and ECA at European level.

In October 2007, the Association Internationale des Groupes Cyclistes Professionnels (AIGCP), International Professional Cycling Teams (IPCT) and Cyclistes Professionnels Associes (CPA) announced that they had jointly requested the European Commission to establish a Social Dialogue Committee in this sector. AIGCP, IPCT (both employers’ oganisations) and CPA (employees) stated that they were convinced that this Social Dialogue, under the umbrella of the European Commission will be a good tool to renew and modernise professional cycling and its governance. The relationship between AIGCP and IPCT is cooperative, AIGCP being the general “umbrella” organization of professional cycling teams in Europe (cf., ECA in professional football) and IPCT being the elite one, consisting of Pro Tour teams only (cf., G-14 in professional football).
 Both organizations don’t comply with the official requirement that European social partner organisations should be composed of national social partner organisations. Differently from professional football (cf., EPFL), national organisations of professional cycling teams do not exist.   

In the Commission Staff Working Document “The EU and Sport: Background and Context”, an accompanying document to the White Paper on Sport
 the following is stated: “In line with the principle of autonomy, the social partners can choose if and when to address a joint request to set up a sectoral social dialogue committee to the Commission. The Commission will examine any request according to the conditions laid out above. Taking into account the specificity of the sport structure, social partner organisations could identify relevant third bodies that they want to invite to take part in their social dialogue as observers. It should be kept in mind that a European social dialogue is, above all, a bi-partite dialogue between social partners. It is difficult to predetermine the form social dialogue in the sport sector should take. The Commission will examine any request to set up a sectoral social dialogue committee in a pragmatic manner.” So, apart from the positions of EPFL and ECA, UEFA (and FIFA) as the governing bodies of the game could be invited by social partner organizations in professional football to participate with observer status in a future Social Dialogue Committee.
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� The International Sports Law Journal 2005/3-4, p. 3 et seq.; reprinted in his “European Sports Law: Collected Papers”, T.M.C. Asser Press, The Hague 2007, p. 259 et seq.


� “The Sporting Exception in European Union Law”, T.M.C. Asser Press, The Hague 008, p. 226.


� (3) Commission of the European Communities, White Paper on Sport, COM(2007) 391 final, p. 12.


� (4) The European Club Forum was set up in 2002 as the body to reinforce dialogue between UEFA and Europe’s major clubs. It was composed of 102 members, plus clubs with sporting merit, representing a corresponding number of European top-division clubs.


The European Club Forum had the status of an UEFA Expert Panel


� (5) G-14, representing finally 18 top European clubs, was established in 2000 as a European Economic Interest Grouping (EEIG) under EC Council Regulation No. 2137/85. 


� (6) Declaration on the specific characteristics of sport and its social function in Europe, of which account should be taken in implementing common policies, Annex IV to the Treaty of Nice. 


� (7) Independent European Sport Review, October 2006.


� The International Sports Law Journal 2006/3-4, p. 69 et seq.


� IPCT like G-14 is a EEIG.


� SEC(2007) 935, p. 62.





